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Brief Commentary by Displacement Solutions on Article 21 (Housing)
of the 1951 Refugee Convention
Article 21 (Housing)

As regards housing, the Contracting States, in so far as the matter is regulated by laws or regulations or is subject to the control of public authorities, shall accord to refugees lawfully staying in their territory treatment as favourable as possible and, in any event, not less favourable than that accorded to aliens generally in the same circumstances. 

1. Function of Article 21

Article 21 forms part of Chapter IV of the 1951 Refugee Convention, which contains various provisions addressing the welfare of refugees. 

Article 21 entails an obligation on Contracting States to accord to refugees, who are lawfully staying in their territory, a certain minimum treatment as regards housing. In particular, Article 21 requires Contracting States, to accord to refugees treatment as favourable as possible and in any event, not less favourable than that accorded to aliens generally in the same circumstances.
2. Historical Development and Drafting of the Right to Housing in the Refugee Convention

Initially it was not intended that the Refugee Convention would specifically address the right of refugees to housing.
 This right was not contained in the 1933 Refugee Convention, explicitly acknowledged to be the model for the 1951 Convention, nor any of the other predecessor treaties.
 Furthermore, the Secretary-General did not propose any change from past practice.

The right of refugees to housing was considered to be an aspect of Article 13 of the Refugee Convention’s guarantee of moveable and immoveable property.
 Initially, the Secretariat was skeptical that any further reference to housing would be helpful.

However, the 1948 Universal Declaration of Human Rights influenced the redrafting of several rights found in the 1933 Convention and accounted for six additions to the earlier formation of refugee rights, including the right to housing.

Furthermore, the UN Secretariat proposed that Article 24(1)(a) of the Refugee Convention guaranteeing fair conditions of employment to refugee workers be based on article 6 of the ILO Migration for Employment (Revised) Convention 1949. 

Article 6 of the ILO Convention provided that each party to the Convention undertook to apply, “without discrimination in respect to nationality, race, religion or sex, to immigrants lawfully within its territory, treatment no less favourable than that which it applies to its own nationals in respect of…accommodation”, “in so far as [the] matter [is] regulated by law or regulations, or [is] subject to the control of administrative authorities”.

However, Article 24(1)(a) was not entirely equivalent to Article 6 of the ILO Convention, in that the right to benefit from national treatment with regard to accommodation, was not included in Article 24 (1)(a) of the Refugee Convention. 

In agreeing to the omission of this provision from Article 24(1)(a), the representative of the United States stated that “although he did not think the reference to housing should be inserted at that point in the convention…it should be included at a later stage…[and] might form the subject of a separate article which would apply to the whole draft convention and not only to the provisions regarding labor”.

As originally proposed, Article 21 would have regulated only housing matters “regulated by laws and regulations or…subject to the control of Governmental authorities”.
 However, the Ad Hoc Committee decided that the provisions of Article 21 should also apply “in so far as [housing] lies within the discretion of local governmental authorities”.
 Thus, the text was amended initially to refer to matters subject to the control of “governmental authorities”
and then finally to matters under the control of “public authorities”.
 

Further, an amendment late in the drafting process raised the required level of attachment for access to housing rights from refugees “lawfully in” a state’s territory
 to refugees “lawfully staying in” the territory. No explanation was given for this shift.

3. Reservations and Declarations made with respect to Article 21

Article 42 of the Refugee Convention provides:

1. At the time of signature, ratification or accession, any State may make reservations to articles of the Convention other than to articles 1, 3, 4, 16(1), 33, 36-46 inclusive.

2. Any State making a reservation in accordance with paragraph 1 of this article may at any time withdraw the reservation by a communication to that effect addressed to the Secretary-General of the United Nations. 

The following four states have either made reservations or entered declarations with respect to Article 21 of the Refugee Convention: Moldova,
 New Zealand,
 Papua New Guinea
 and Timor-Leste.

4. Relationship of Article 21 with other provisions in the Refugee Convention

Article 13

Article 13 of the Refugee Convention provides: 
“The Contracting States shall accord to a refugee treatment as favourable as possible and, in any event, not less favourable than that accorded to aliens generally in the same circumstances, as regards the acquisition of movable and immovable property and other rights pertaining thereto, and to leases and other contracts relating to movable and immovable property”.

As mentioned previously, prior to the inclusion of an explicit right of refugees to housing, it was considered to be an aspect of Article 13’s guarantee of moveable and immoveable property.
 As will be mentioned later, there is substantial overlap between the rights of refugees to housing and the rights of refugees to moveable and immoveable property, particularly, as the latter right includes “leases and other contracts relating to moveable and immoveable property”.

Article 23

Article 23 of the Refugee Convention provides: 
“The Contracting States shall accord to refugees lawfully staying in their territory the same treatment with respect to public relief and assistance as is accorded to their nationals”.
However, it is important to establish workable boundaries between these two articles as Article 21 (housing) requires States to provide simply treatment “not less favourable than that accorded to aliens generally in the same circumstances” whereas Article 23 requires states to provide the potentially significantly higher standard of “the same treatment as is accorded to their nationals”.

In terms of understanding the scope of Article 21, Robinson states that Article 21 “deals with rent control and assignment of apartments and premises”.
 Weiss claims that Article 21 includes ”housing schemes and allocation of premises for the exercise of one’s occupation”
 and Grahl-Madson suggests that the right of refugees to housing under Article 21 includes, “not only the obtaining of [a] dwelling-place, but also participation in schemes for financing the construction of dwelling-places.

Hathaway states that, “[i]n practice, the boundary between a housing program and a public relief initiative will often be blurred, requiring the delineation between Articles 21 and 23 to be made on the basis of the official initiative in question”.
 Further, claiming that “[i]t is difficult to see why a state that assists the destitute or disabled by direct cash payments should be bound to the higher standard of Article 23 (assimilation to nationals), whereas a government that provides such persons with in-kind access to free or subsidized accommodation would have to meet only the lower test of Article 21 (accorded to aliens generally).
 Hathaway claims that, for this reason, initiatives which provide housing benefits to sub-populations on the basis of need should be deemed in pith and substance to be forms of relief or assistance subject to the requirements of Article 23.
 Furthermore, in contrast, policies or programs which regulate or control housing in general terms – for example, rent controls, landlord-tenant laws or schemes to assist in the construction or purchase of a new home – should be more appropriately understood to be governed by the provisions of Article 21.

5. Relationship of Article 21 with other provisions of international law

The relationship between the Refugee Convention and International Human Rights standards generally

The relationship between the specific principles contained in the Refugee Convention and the more general principles contained in international human rights law is of particular importance to an assessment of Article 21 of the Refugee Convention. This is because, as previously noted, the benefits of Article 21 only apply to refugees “lawfully staying” in the territory of a Contracting State, thus excluding asylum seekers and other individuals who meet lesser degrees of attachment to the Contracting State. 

Breen notes that Article 5 of the Refugee Convention provides, “[n]othing in this Convention shall be deemed to impair any rights and benefits granted by a contacting party to refugees apart from this Convention” and that as “there is no reference to obligations contained in other treaties…it could be argued that the meaning of Article 5 cannot be altered by the obligations that were imposed by international human rights treaties that came into force at a later date. A consequence of this approach would be that the broader and more detailed standard of obligations contained in later human rights treaties…could not prevail over the restrictive provisions of the Refugee Convention”.

However, Breen disagrees with this approach, instead arguing that through an application of the principles contained in the Vienna Convention on the Law of Treaties 1969 “[n]either the earlier Refugee Convention nor the later human rights treaties specify that they are subject to or not to be considered as incompatible with each other. Accordingly, the provisions of the later human rights treaties ought to be incorporated into any determination of the rights of asylum seekers”. Noting further, “[e]qually, the provisions of an earlier treaty, such as the Refugee Convention, still apply but only to the extent that they are compatible with the provisions of a later treaty…where that later treaty makes no reference that it was intended to suspend or terminate the provisions of the earlier treaty. Human rights treaties make no such reference”. 

Hathaway argues that the minimum treatment “not less favourable than that accorded to aliens generally” standard provided for expressly in Article 21 and generally in Article 7(1) incorporates by reference all general sources of rights for non-citizens:

“Simply put, refugees cannot be excluded from any rights which the asylum state ordinarily grants to other foreigners. Thus, ensuring that refugees may claim the narrow range of rights set by international aliens law, as well as the benefits of any international legal obligations which govern the treatment of aliens in general”. 

There is substantial overlap between the right to housing under Article 21 and many other Convention based and general international human rights. It has been considered that many housing concerns may in fact be more appropriately addressed through provisions other than Article 21.
 Hathaway provides the following examples: 
 the denial of the right of refugees to buy a home and refusal to allow refugees the right to freely rent an apartment or other accommodation raise property right concerns; the duty of states to ensure the physical security of refugees is breached by states that require refugees to live in overcrowded camps which cannot be effectively patrolled or by the assignment of refugees to live in border zones prone to armed conflict. In the latter case, the right to life is also jeopordized; The forcible expulsion of refugees from their homes may breach the duty to protect life and basic physical security; The right to health may be violated where refugees are forced to live in overcrowded camps lacking water, sanitation, and waste disposal services; Freedom of residence and internal movement may be infringed where refugees are confined in camps or settlements or where refugees granted temporary protection” are forced to live in state sanctioned centers; The Committee on the Elimination of Racial Discrimination has invoked the duty of non-discrimination to insist upon fair access to housing, specifically in the context of the Italian treatment of the Roma.

In these cases there is no need to rely on the restrictive right to housing provided for in Article 21 (requiring “lawful stay” of refugees and guaranteeing only “treatment not less favourable than that accorded to aliens generally”) and it is possible and preferable to rely on broader, more readily applicable, rights, both from the Refugee Convention itself and from general international human rights law. 

Article 11 of the ICESCR

While of most critical importance to those refugees unable to satisfy Article 21’s level of attachment (“lawfully staying”), Article 11 of the International Covenant on Economic, Social and Cultural Rights is of value even to refugees able to satisfy the higher attachment criteria of Article 21. This is because Article 11 of the ICESCR guarantees a qualitative standard (“adequacy”) for the right to housing.
 

As to the applicability of ICESCR rights to refugees, many commentators agree and the practice of the Committee on Economic, Social and Cultural Rights supports the position that the rights contained in the ICESCR are owed to non-nationals. The language of the ICESCR is inclusive: the rights are to be granted to “everyone” and are not limited to nationals of the States parties. The one exception is Article 2(3) which permits developing countries to determine to what extent they would guarantee the economic rights in the Covenant to non-nationals. Consequently, both nationals and non-nationals, including refugees and asylum seekers, are entitled to the benefits of the rights contained in the ICESCR, including the right to adequate housing.

However, the exact duty owed by states to non-nationals is less clear. The right to housing and, indeed, all economic, social and cultural rights confer a much more lengthy and complex series of obligations on States. 

The obligations of Governments concerning the right to housing consist of the duties in Article 2(1) of the ICESCR, Article 2(2) of the ICESCR as well as the specific obligations to respect, protect and fulfill this and other rights.

As to the duties contained in Article 2(1), critics have argued that as state obligations in respect of ICESCR rights are progressive in nature, they are therefore not of immediate application, as is the case with civil and political rights. However, the Committee on Economic, Social and Cultural Rights has clearly asserted that the duty “to take steps” is of immediate application.
As to the specific state obligations to protect, respect and fulfill the right to housing:

The obligation to respect housing rights requires States to abstain from violating the freedom of individuals to use resources available to them to satisfy housing needs. This duty pertains especially to forced evictions, and encompasses also the right to non-discrimination in treatment. 

The obligation to protect requires States to prevent the violation of anyone’s rights to housing by any other person or non-state actor, including landlords, property developers, land owners or any other third party. This duty also requires the provision of access to legal remedies. 

The obligation to fulfill comprises the active measures by a government necessary to guarantee “for each person under its jurisdiction opportunities to access the entitlements of housing rights which cannot be obtained or secured through exclusively personal efforts.

Another obligation which the Committee on Economic, Social and Cultural rights considers to have immediate effect is the non-discrimination provision contained in Article 2(2) of the ICESCR. It is clear that states may not discriminate against non-nationals in the application of ICESCR rights. However, neither treaty monitoring body (ICCPR and ICESCR) has unequivocally held that non-nationals are to enjoy all social and economic rights without distinction with nationals. States have been allowed latitude to differentiate in favor of their citizens unless such differentiations are ‘unreasonable’ or motivated by prejudice.

Retrogression is, however, presumptively in breach of the Covenant. It has been considered that deliberately retrogressive measures would need to be fully justified by reference to the totality of the rights provided for in the Covenant and in the context of the full use of the maximum available resources.

As mentioned, less developed countries may determine the extent to which they will extend “economic” rights to non-citizens, including refugees. However, that flexibility does not apply to the core content of the most basic rights set out by the Covenant. Non-fulfillment of the core content of these right on economic grounds by even the poorest of states is in breach of the Covenant unless the government is able to demonstrate that it has unsuccessfully made best efforts to secure international aid to implement these rights, including the right to adequate housing,
 and has distributed whatever resources are available without discrimination.
This obligation to respect the core content of basic rights in virtually all circumstances, includes a duty of affirmative implementation, at least where it is foreseeable that individuals and groups are unlikely to be able to secure their rights by autonomous effort.
 

However, the Committee on the Economic, Social and Cultural Rights has not defined such content as including the right to housing. The Committee has, however, emphasized the incompatibility of the Covenant with forced evictions and discrimination in access to housing. 

Further, in implementing housing rights, governments are under an obligation to “give due priority to those social groups living in unfavorable conditions by giving them particular consideration. Policies and legislation should correspondingly not be designed to benefit already advantaged social groups at the expense of others”.

Elaboration of Article 11

Invoking Article 11 of the ICESCR to establish the minimum acceptable content of the housing rights of aliens generally (and all other persons), refugees may lawfully insist that an asylum country grant them not less than the housing rights set by general international law.
 

Importantly the Committee on Economic, Social and Cultural Rights has emphasized that Article 11 of the Economic, Social and Cultural Rights Covenant should not merely be equated with the provision of shelter or “a roof over one's head,” but rather as “the right to live somewhere in security, peace and dignity”. 

Further, the Committee identified that Article 11 applies to everyone “regardless of age, economic status, group or other affiliation or status and other such factors” and “irrespective of income or access to economic resources”.
The Committee in its General Comment No. 4 elaborated on a set of standards against which to assess compliance with the right to “adequate” housing, namely: legal security of tenure; availability of services, materials, facilities and infrastructure; affordability; habitability; accessibility; location and cultural adequacy.

Governments are moreover required to provide all persons under their jurisdiction with an effective domestic remedy against violation of their core housing rights.
 

Further, the Committee has concluded that “instances of force evictions are prima facie incompatible with the requirements of the Covenant and can only be justified in the most exceptional of circumstances, and in accordance with the relevant principles of international law.
 “Forced eviction and house demolition as a punitive measure…are inconsistent with the provisions of the Covenant”.
 Further, forced eviction is to be the option of last resort,
 carefully regulated by law,
 and “should not result in individuals being rendered homeless or vulnerable to the violation of other human rights”.
   

Since the adoption of General Comment No. 4, work undertaken by the UN Special Rapporteur on the Right to Adequate Housing has confirmed that asylum seekers and refugees should be given special attention with regard to their housing rights. Further, the Committee itself has recommended to states parties that vulnerable groups, including refugees and asylum seekers, should be protected from discriminatory treatment within the housing sector.


Further relevant international human rights standards

Article 11 provides the leading statement on the right of “everyone” to adequate housing. However, housing rights have been long-regarded as essential to ensuring the well-being and dignity of the human person and have been included in a number of authoritative international statements regarding human rights.

The origins of the right to adequate housing can be located in Article 25(1) of the UDHR, which concerns “the right of everyone to an adequate standard of living for the health and well-being of the individual and his family, which includes…housing”. However, the UDHR is a declaration and not necessarily a legally binding instrument. 

The UDHR provision was expanded by Article 5 of the International Convention on the Elimination of All Forms of Racial Discrimination 1965, which places the obligation upon states parties to guarantee the right of everyone, without distinction as to race, color, or national or ethnic origin, to equality before the law, as regards the enjoyment of economic, social and cultural rights and, in particular, the right to housing.

The International Covenant on Civil and Political Rights 1976, provides in article 17(1) that “[n]o one shall be subjected to arbitrary or unlawful interference with his [or her]…home...” Article 17(2) provides that “[e]veryone has the right to the protection of the law against such interference or attacks”.

The Convention on the Elimination of All Forms of Discrimination Against Women 1979, provides in article 14(2)(h) that “[s]tate parties shall take all appropriate measures to eliminate discrimination against women in rural areas in order to ensure, on a basis of equality of men and women, that they participate in and benefit from rural development and, in particular, shall ensure to such women the right…(h) to enjoy adequate living conditions, particularly in relation to housing...” 

The Convention on the Rights of the Child 1989, provides in Article 27 “[s]tates Parties, in accordance with national conditions and within their means, shall take appropriate measures to assist parents and others responsible for the child to implement this right and shall in case of need provide material assistance and support programmes, particularly with regard to…housing...”

The International Convention on the Protection of the Rights of All Migrant Workers and Members of Their Families 1990, provides in article 43(1) “[m]igrant workers shall enjoy equality of treatment with nationals of the State of employment in relation to: .. (d) Access to housing, including social housing schemes, and protection against exploitation in respect of rents. This provision applies only to those migrant workers who are in a regular position. Illegal migrant workers are not entitled to any express housing rights.

The ILO Migration for Employment (Revised) Convention 1949 provides under article 6(1)(a)(3) that migrant workers lawfully in the territory be treated equally with nationals in regards to accommodation. The ILO Conventions apply to anyone who migrates from one country to another with a view to being employed otherwise than on his or her own account, and includes any person regularly admitted as a migrant for employment. However, even though a refugee’s primary objective is protection, those that nevertheless fit the ILO definition benefit in full from its provisions. This could include asylum seekers, recognized refugees, rejected asylum seekers, refugees granted a subsidiary or humanitarian status, and refugees under temporary protection. The Committee of Experts has concluded, however, that this provision does not encompass access to home ownership or the various types of public assistance which may be granted to facilitate home ownership.

Several non-binding declarations, resolutions and recommendations by the UN and its specialized agencies relate to housing as a human right.

In addition to these standards, a number of regional human rights instruments also protect housing rights.

6. Analysis

“As regards housing”
Grahl-Madsan notes that the term “housing” has wider connotations that the term “accommodation” (the term used in the Migration for Employment (Revised) Convention 1949) and that it “implies not only the obtaining of dwelling place, but also participation in schemes for financing of the construction of dwelling places (cf. the expression “housing schemes”)”.

As mentioned previously, Robinson states that Article 21 “deals with rent control and assignment of apartments and premises” 
 and Weiss claims that Article 21 includes ”housing schemes and allocation of premises for the exercise of one’s occupation”.

“The Contracting States”
[Addressed in a previous commentary]

Note also the relevance of the federal clause provided in Article 41 to the housing sector. 

“In so far as the matter is regulated by laws or regulations or is subject to the control of public authorities”
The Refugee Convention’s guarantee of the right to housing clearly applies whenever a level of government exercises authority, whether through central or regional administration, through statute or regulation or through administration, oversight or review. 

Robinson argues that this leads to an “obligation incumbent not only on the state but also on all other public authorities (municipalities, regional self-governments)”.

It is further clear that purely private housing programs are exempt from the requirements of Article 21.
 However, Hathaway notes that “the breadth of modern-day regulation of private activity in the field of housing, particularly to guard against discrimination, may mean that in practice there are few aspects of housing policy that will escape scrutiny under Article 21”.
 

“Shall accord”
[Addressed in a previous commentary]

“To refugees”

[Addressed in a previous commentary]

“Lawfully staying in their territory”
[Addressed in a previous commentary]

Note that this phrase limits Article 21 in a fundamental way as it restricts the benefits of this right to refugees who are “lawfully staying” in a contracting states territory. An amendment late in the drafting process raised the level of attachment for Article 21 from “lawfully in” to “lawfully staying in”. 
No explanation was given for this shift.
 Hathaway opines that this shift was likely prompted by a concern not to exacerbate acute post war housing shortages for their own citizens.
 Further, there is considerable divergence of opinion on what exactly amounts to “lawful stay”.

The further question of extraterritorial application also has particular relevance to Article 21 and whether a contracting party (or a group of such States) may be bound by Article 21 where refugees are being detained outside the national borders of the State(s) concerned, for example, in refugee camps which are being administered by the State and while refugee determination procedures are underway or where the refugees are respectively waiting for resettlement.

This phrase also impacts on the relationship between Article 21 and other provisions in the Refugee Convention and under general principles of international law. Were a high standard to be adopted as to the degree of attachment that amounts to “lawful stay” it would almost certainly encourage asylum seekers to seek remedy of their housing violation rights under other, related, provisions of the Refugee Convention, or under international human rights law, for example, through claiming a violation of Article 11 of the ICESCR through Article 7(1) of the Refugee Convention,
 which does not require such level of attachment. 

“Treatment as favourable as possible and, in any event, not less favourable than that Accorded to Aliens generally”

[Addressed in a previous commentary]

Note in order to avoid being in breach of the Convention, a state party need only provide refugees with the same protection as is afforded aliens generally in the same circumstances. Hathaway notes that “where this is little or nothing, Article 21 provides little practical value to refugees.

Note also, as mentioned previously, that the “aliens generally” standard, in addition to Article 7(1) allows all international aliens law and other international human rights standards to attach to refugees.

 “In the same circumstances”
[Addressed in a previous commentary]

The term “in the same circumstances” is used in articles 13 (movable and immovable property); 15 (right of association); 17 (wage-earning employment); 18 (self-employment); 19 (liberal professions); 21 (housing); 22 (public education).

Article 6 of the Refugee Convention provides a definition of what is meant by “in the same circumstances”:

“For the purposes of this Convention, the term “in the same circumstances” implies that any requirements (including requirements as to length and conditions of sojourn or residence) which the particular individual would have to fulfill for the enjoyment of the right in question, if he were not a refugee, must be fulfilled by him, with the exception of requirements which by their nature a refugee is incapable of fulfilling.”

7. General Comments

Despite the crucial importance of the right to housing, Article 21 provides only a qualified and minimal protection of this right for refugees. In particular, as mentioned previously, the right is limited to refugees “lawfully staying” in the territory of a contracting state. Further, Article 21 only requires that a state provide treatment to refugees “not less favourable than that granted to aliens generally”.

The only improvement on the generalized (minimum) protection offered in Article 7(1) is that Article 21 includes the phrase “in the same circumstances”, thus allowing refugees some protection against requirements that by the very nature of their circumstance they would be unable to fulfill, for example, the production of a certificate of nationality, or a required period of residence. 

However, significant developments have been made at the international level as regards the right to housing. Importantly these apply to refugees regardless of their degree of attachment to the contracting state (through Article 7(1)) and provides a qualitative standard against which to measure state’s obligations (the “adequacy” of housing), which continues to be developed and clarified at the international level.
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